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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

, T Arising out of Order-in-Original No. 04/DC-DK/CGST/2019-20 fa=Te: 11.03.2020, issued by
Assistant/Deputy Commissioner(P), Central GST & Central Excise, Gandhinagar
Commisssionerate, Gandhinagar

& arfierpal @1 919 Ud el Name & Address of the Appellant / Respondent

M/s Harisiddh Transport Company,

G/12, Shivam Complex, Opposite-Janpath Hotel,
Becharaji Road,

Mehssana-384002.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
. one may be against such order, to the appropriate authority in the following way :

IR TRBR BT GRIE0T aaT

Revision application to Government of India :

() B Sred Yo SRR, 1994 T ST I A A Y HFSA B IR H AT €L 4
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Jrii
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street. MNew
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

il A @ Ef $ A § o W B eRam R WUSTIR 1 9 GRE
el WOSIIR & @R HUSTTR ¥ #el & W gU AT §, A7 Rl HUSTIN a1 #USR 7 A de 1R
Wﬁm%wﬁ_ﬁwﬁuﬁmﬁ%@ﬁl

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse: r {2
another factory or from one warehouse to another during the course of processing of the goods i &

/,«%house or in storage whether in a factory or in a warehouse.
95
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(A) In case of rebate of duty of excise on geods exported to any country or.territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.

(@) ﬁwmw%ﬁmw%w(ﬂamwaﬁ)ﬁﬁa%wm@

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(c)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on whicn
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ﬁﬁm_ma%wamﬁﬂwawwa@mmmmﬁmm200/—qﬁﬂwmzr‘f| ST
AR TET Gel™ XPH TP o | SArel &l 1000/ — P I YA S Y|

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

T 9o, BETT SIGH Yo U HATHR STdIeiy _rnAeRer @ wfer srdier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) P ITEA Yeb JAFAH, 1944 BT GRT 35— /35— D I~
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

@) SafoRad oRess 2 (1) ® § A0 AR & el &1 i, adiell & A H WA Yoo,
IEEA Yob vd Narh) el =t (Ree) @ afved e difed, seAaee § 2 e,
W I 3TEa ORRATIR, 38 HCTATG —380004

(@)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) al

g‘fg@z{d\gloorﬂahuman Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
/’;Na mmffgtf,l r than as mentioned in para-2(i) (a) above.

7
o~
o &)

'~ o

% T \
N
2

3,

o
By,




.'T,"@ IQ'%}
_. be‘ﬁéﬂt alone is in dispute.”

.I.t\ /i" :.fy
) i;z’/
-

- 45
el

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank drat! in

. favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) uﬁwmﬁﬁ@ammmmémmq@mﬂa&mmmwﬁmm
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =T geb RFEA 1970 T e @ g1 & aiefa FuiRa by AR ad amda
gamaarrﬁmﬁﬁvmmmrﬂa%mﬁﬁqﬁtﬁaﬁwgﬁrmﬁeﬁoﬁﬁww?_1;4;
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended. :

(5) ﬁmmammﬁ“ﬁﬁwmmﬁaﬁaﬁsﬁqﬁmwﬁammémmsg;@.-..
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) @mw.ﬁnww@@wa@?ﬁwmgm),zﬁuﬁf:mﬁaﬁzﬁmmﬁ i
e A9 (Demand) Ud &3 (Penalty) ®T 10% qd ST Al AT & | Erenten, I QI FAT 10
AU ®© |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Ac!
1994) .

Feard 3cUrg eh 33 &aT & 3 3Tt e BT "eded B AT (Duty Demanded) -
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.i0 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
“of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

-




E. No. V2(ST) 08/GNR/2020-21

ORDER IN APPEAL

M/s Harisiddh Transport Company, G/12,
Becharaji Road, Mehsana/here-in-afier
riginal No. 04/DC-DK/CGST/2019-

The present appeal has been filed by
Shivam Complex, OppositeJanpath Hotel,

referred to as the ‘appellant'], against Order-in-O
20 dated 11.03.2020 (hereinafter referred to as “‘impugned order”) passed by the

Deputy Commissioner (P), Central GST & Central Excise, Gandhinagar

Commissionerate (hereinafter referred to as the “adjudicating authority”).

2 The facts of the case, in brief, are that the appellant isengaged in éupply of
tankers to M/s Oil and Natural Gas Corporation Limited, Mehsana(for short-ONGC)
for their use under contract/ agreement for inter-location transfer of crude oil/ hot oil/
emulsion/ effluent/ operation water/brine/ mud etc. from installations to oil filed
sites/work site of ONGC and vice versa on the basis of fixed monthly charges. As it
appeared that the service provided by the appellant was covered under the service
category of “Supply of Tangible Goods” as defined under erstwhile Section
65(105)(zzzzj) of the Finance Act,1994, the department has issued three SCNs dated
08.10.2015 for the period 2010-11 to 2013-14, dated 29.02.2016 for the period 2014-
15 and dated 28.03.2018 for the period 2015-16 to the appellant demanding service tax

alongwith interest and also proposing imposition of penalty.

2.1. For the subsequent period from 01.04.2016 to 30.06.2017, it was observed that
the appellant continued to recover “Hiring Charges” in the name of transportation
chargesfrom M/s ONGC for providing tankers as per specifications and conditions of
M/s ONGC. It was observed by the department that the amount of “Hiring Charges”
recovered by the appellant was to be considered as consideration for providing
services under category other than the services specified in Negative List under
Section 66D of the Finance Act, 1994 (the Act) and it should not be considered as
other than “Goods Transportation Service” and exemption under Notification No.
26/2012 — ST dated 01.07.2012 should be denied to them. Accordingly, a periodical
Show Cause Notice (hereinafter referred to as ‘SCN’) under Section 73(1A) of the
Finance Act,1994 was issued to the appellant for classifying the service under the
service category of “Supply of Tangible Goods” Service as defined under erstwhile
Section 65(105)(zzzzj) of the Finance Act,1994; for demanding service tax amounting

to Rs.15,21,573/- for the period from April-2016 to June-2017 fornon-payment/short

oo %f@,p
O 0“&\; CENTR4, =
3

ment of service tax under the proviso to sub-section (1) of Section J3ef-the




F. No. V2(ST) 08/GNR/2020-21

Finance Act,1994 alongwith interest under Section 75 of the Act and also proposing

imposition of penaltyunder Section 76 and 77(2) of the Act ibid.

22. The said SCN was adjudicated by the Adjudicating Authority vide the

impugned order wherein all the allegations were confirmed against the appellant and

order was made for recovery of non/short payment of service tax with interest and also
imposed penalty of Rs.1,63,026/- under Section 76 of the Act and Rs.10,000/- under
Section 77(2) of the Act.

3

Being aggrieved by the impugned order dated 11.03.2020, the appellant has filed

the instant appeal on the grounds:
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that the adjudicating authority has not considered the submissions made by

them;

that the adjudicating authority has not gone through the agreement/contract
entered into by them with M/s ONGC and not discussed the same; '
that as per the agreement/contract, M/s ONGC has undertaken to discharge
service tax liability under GTA service; .

that the definition of GTA means any person who provides service in relation to

transport of goods by road and issued consignment note by whatever named

called;

that they had issued log book cum bills contains all the details of \}ehicle,

place and signature of user;

paid by ONGC under GTA service which has

distance travelled, name of user,
that the tax liability was correctly
not been disputed by the department and the same cannot be subjected to tax
again from them under a different category;

that as per Section 65 (105)(zzzzj) of the act, two conditions to be satisfied for
classifying the service under supply of tangible goods- first is right of
possession of goods should not be transferred and second effective control of
goods should not be transferred; that in the instant case although right of
possession of oil tankers was not transferred, yet effective control of tankers
were transferred to ONGC.

that non-payment of VAT cannot be a ground for confirming the demand under
supply of tangible goods service;

that the issue is arising out of interpretation of the provisions of law;

that they rely on the orders passed by the Hon’ble Commissioner (A),

Ahmedabad who vide OIA No. AHM-EXCUS-003-APP-031-19-20

B4
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dated01.10.2019 in their own Case for earlier period on same issue, wherein

Hon’ble Commissioner (A) allowed the appeal filed by them and discussed the

agreement/contract in detail and concluded that the service provided by them 1is

not supply of tangible goods and held that the activity under consideration 18

overed under the category “Goods Transport Agency
“Supply of Tangible

more specifically ¢
Service”, as the activity does not fall within ambit of

Goods”.

» they rely upon various judgments in support of their defence;

% that no penalties are imposable when they acted on the bonafide belief that they

were not liable to pay service tax.

4. Personal hearing in the case was held on 29.09.2020. Shri M.H.Raval,

Consultant, appeared for the hearing. He reiterated the submission made in appeal

memorandum.

4.1. He also submitted additional submissions dated 29/30.09.2020 wherein he
relied on the decision of Hon’ble Commissioner (A), Ahmedabad vide OIA No. AHM-
EXCUS-003-APP-031-19-20 dated 01.10.2019 in their favour in their own case for
earlier period. He also relied on the following judgements:
(i) Hon’ble High Court of Gauhatiin the case of M/s Brahmaputra Valley
Construction & Suppliers Vs ONGC Ltd — 2018 (14) G.S.T.L. 355(Gau),
(ii) Hon’ble CESTAT, Delhi in the case of Commissioner of Service Tax, Delhi
vs ITD ITD-Chem Joint Venture- 2019 24 G.S.T.L. 568(Tri.Del.),
(iii) Hon’ble CESTAT in the case of M/s GPL Polymers vs Commissioner
(Audit) GST, Cus. & C.Ex, Kanpur 2019 (27) G.S.T.K.395 (Tri. All), and
(iv) Hon’ble CESTAT in the case of M/s Satish Crane Services Vs
Commissioner ofC.Ex, Cus. &S.T, Mysore

5. I have carefully gone through the facts of the case and submission made by the
appellant in their appeal memorandum as well as additional submission made by them
vide letter dated 29/30.09.2020. The issue to be decided in fhis appeal is as to whether
the consideration received by the appellant during the period from April—2016 to June-
2017 is taxable under the service category “Supply of Tangible Goods™ or under
“Goods Transport Agency” service; and whether the service tax confirmed with

interest and penalty imposed by the adjudicating authority is correct or otherwise.
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0. It is observed that the appellant were issued SCNs on the issue for different

periods as per details given below:

Dated 08.10.2015

Sl Show Cause Notice and Date Period Amount (in Rs.)—‘
No. '
1. | F.No. V.ST/15-64/ Dem./ OA/ 04/2010 to 03/2014 98,59,803/-
2015-16 |

2. F.No.V.ST/15-163/Dem./OA/ 04/2014 to 03/2015 34,34,390/-
2015-16
Dated 29.02.2016

3 | V.ST/11A-33/Harsiddh/2017-18 0472015 to 03/2016 31,09,549/-
Dated 28.03.2018 |

=

The SCNs at Sl Nos. 1 and 2 were adjudicated by the Additional
Commissioner, Central Excise, Ahmedabad — III vide Order-in-Original No. AHM-
STX—003-ADC-AJS-064-065—16-17 dated 30.07.2017 wherein he confirmed the
demand for short payrﬁent amounting to Rs. 53,68,905/- for the period October 20 1'3
to March, 2015 along with interest :f:md imposed penalty of Rs. 5,36,800/- under
Section 76 of the Finance Act, 1994 and Rs. 10,000/~ each under Section 77 (2) of the
Act. He also dropped the demand for short payment amounting to Rs. 79,25,288/- for
period April, 2010 to September 2013 and refrained from imposing penalty under
Section 78 and 77 (1) (¢) of the Act.

6.1. The SCN at Sl. No. 3 was adjudicated by the Assistant Commissioner, Central
GST and Central Excise, Mehsana Division, Gandhinagar vide Order-in-Original No.
15/AC/ST/MEH/18-19 dated 30.03.2019 wherein he confirmed the demand for short
payment amounting to Rs. 3 1;09,549/- for the period April 2015 to March, 2016 along
with interest and imposed penalty of Rs. 3,10,955/- under Section 76 of the Finance
Act, 1994, Rs. 10,000/ under Section 77 (2) and Rs. 20,000/~ under Section 70 of the
Act.

6.2. The department as well as the appellant preferred appeal against the orders of
adjudicating authority in respect of SCNs at S1. No. 1 and 2 before the Commissioner
(Appeals), Ahmedabad who vide Order-in-Appeal No. AHM-EXCUS-003-APP-0168-
169-17-18 dated 17.01.2018 allowed the appeal in favour of the department and

339
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6.3. The appellant has preferred appeal against the orders of the adjudicating

authority in respect of SCN at Sl. No. 3 before theCommissioner (Appeals),

Ahmedabad who vide Order-in-Appeal No. AHM-EXCUS—OO3-APP-031-19-20 dated

01.10.2019 allowed the appeal in favour of the appellant by dropping the demand

confirmed in the order.

7 It is observed that the instant appeal is in respect of SCN issued under Section
73(1A) of the Finance Act, 1994 for the period April—2016 to June-2017 making
reference to earlier Show Cause Notices dated 08.10.2015, dated 29.02.2016 and dated
28.03.2018, on same grounds relied upon in earlier SCN. It is also observed that the

- demand pertains to Negative List Regime i.e. for period after 01 072012

7.1. Ttis observed that in the Pre-Negative List Regime before 01.07.2012, erstwhile
Section 65 (105) (zzzzj) of the Finance Act, 1994 defined “Supply of Tangible Goods

Services” as under:

“Taxable service” means any service provided or to be provided to any
person, by any other person in relation to supply of tangible goods including
machinery, equipment and appliances for use, without transferring right of
possession and effective control of such machinery, equipment and
appliances.”

Further, Section 65(105)(zzp) of the Act, ibid, defines taxable service under
“Goods Transport Agency, as under:

“taxable service means” any service provided or to be provided to any

person, by a goods transport agency, in relation to transport of goods by road

in a goods carriage;

Section 65(50b) of the Finance Act, 1994 defines Goods Transport Agency
Service, as under:

“Goods Transport Agency” means any person who provides service in
relation to transport of goods by road and issues consignment note, by
whatever name called.” :

72 In the Negative List Regime, Section 66 D(p) of the Finance Act, 1994 while
enumerating services under Negative List has excluded services by way of
transportation of goods by road except the services of a goods transport agency (GTA)
and a courier agency from the list. Hence, transportation of goods by road by the
GTAcontinued to be a taxable service. Besides that, Section 66 E of the Finance Act,
1994 containing Declared Service under clause (f) included “transfer of goods by way

of hiring, leasing, licensing or in any such manner without transfer of right to use such

ds” within its ambit.
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73. 1 find that during the relevant period the services in question can be taxed under
Supply of Tangible Goods Service when they fall with in ambit of definition of
Declared Service contained under Section 66E (f) of the Finance Act, 1994. The
crucial factor in this definition is that transfer of goods should be without transfer of.

right to use.

8. I find that the adjudicating authority has in Para 33 of the impugned order come
to a conclusion that in the present case neither the possession nor the effective control
is parted with by the said assessee thus satisfying both the essential criteria of the right
to use. The situation is analogous to chartering of aircraft. He has considered
clarification given in CBEC Circular Dy. No. 20/Comm (ST)/2009 dated 02.09.2009
that where the crew is also provided by the owners of aircraft as in a wet lease of
aircraft effective control is not transferred. However, it is observed that the
adjudicating authority has not given any details of analysis of the agreement and as to
how it is comparable to the situation of wet lease of aircraft. Hence, the conclusioh

arrived by him lacks factual support.

9. It is observed from the case records that the appellant used to supply tankers to
ONGC for their use in inter-location transportation of various goods belonging to the
ONGC, on the basis of monthly fixed charges under a contract/agreement andwere not
directly involved in any activity of ONGC in their site. The contract entered by them is
for supply of tankers for transportation of Crude Oil/hot oil/emulsion/effluent/
operational water/brine/mud etc. from installations of ONGC to oil field sites/ work
sites/ installations or vice versa and for any other purpose for transportation and may
also be required to perform outstation duties. Hence, it is observed that the tankers
supplied by the appellant are in possession and effective control of ONGC and entirely
being used as per direction and specification of ONGC without interference of the
owner of the tankers. It is apparent that the right of use of the tankers has been

transferred to the ONGC.

10. It is further observed that the Commissioner (Appeals), Ahmedabad while
deciding the issue of the appellant for the earlier period from April, 2015 to March,

2016 has gone in to the contract entered by the appellant with the ONGC. He has in
Para 9of the Order — in — Appeal No. AHM- EXCUS-003-APP-031-19-20 dated

. 01.10.2019 analyzed the contract and has come to conclusion that the appellants were
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not having the rights to use the tankers and that the possession and effective control

was with ONGC. He has accordingly allowed the appeal in favour of the appellant and

concluded that the service provided by them is not supply of tangible goods and held

that the activity under consideration is more specifically covered under the category

“Goods Transport Agency Service”. I find that the adjudicating authority has not given

any finding on the observation of the Commissioner (Appeal) and that he has passed

the impugned order in violation of judicial discipline.

10.1. I find that the Commissioner (Appeals) has relied upon the orders of Hon’ble
High Court of Gauhati in the case of M/s Brahmaputra Valley Construction &
Suppliers V/s ONGC Ltd [2018 (14) G.S.T.L. 355 (Gau.)] in similar situation to arrive
at the conclusion that the appellant had no control and possession Over the tankers as

well as had no right to use the tankers as per their specification.In the said decision, the

Hon’ble Court has held that:

22.4 perusal of the above terms shows that (a) the contract IS for hiring of the
cranes for carrying out the operations of the ONGC:; (b) the scope of work is
mentioned to specify the operation in connection with which the cranes are
hired; (c) the work is not 1o be executed by the contractor but by the ONGC
itself; (d) the contractor is 10 provide cranes on hire in connection with the said
work. It appears to have been wrongly assumed that the contracior is to execute
the work mentioned in the heading of Scope of work. It is clear from the recital
that the scope of Clause 2.1 work is mentioned as the work for which the
cranes were hired; (e) shows that the cranes are at the disposal of the ONGC
and per day hire charges are paid for all days, except maintenance days;
services of staff _and maintenance are incidental to the hiring (f) of the ‘
cranes. Liability to the third party is on account of the fact that in spite of hiring
of the cranes by the ONGC. the employees operating the cranes are provided by
the assessee. In Mersey Docks and Harbour Board v. Coggins & Griffiths
(Liverpool) Ltd. and McFarlane, [1946] 2 All ER. 345 and in Bhoomidas v. Port
of Singapore Authority, [1 978 1 All ER 956, it has been held that even if a ship is
hired, responsibility for damage to a third party is not of the hirer but of the
owner as it is the owner who controlled the manner and working of the
employees; (g) it is the ONGC alone which_is entitled to_exclusively use the
cranes and not the assessee.

23.0n totality of above factors, we, conclude that the transaction clearly
involved transaction of right to use.”

10.2. The Commissioner (Appeals) has also relied upon the decision of the Hon’ble
Tribunal, Delhi in the case of Commissioner of Service Tax, Delhi V/s ITD ITD

CHEM JOINT VENTURE [2019 (24) GSTL 568-Tri Del]. Para 5 of the said decisions

reads as under:
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«5.We have considered thefacts and heard both sides. It is seen that in similar
circumstances, CESTAT in the case of Petronet LNG Ltd. (supra) held as
under:

“The transactions in issue amount [o transfer of the right to use tangible
goods, with possession and efffective control of such goods, in favour of
the assessee by owners of the tankers. These transactions fall within the

ambit of the exclusionary clause of Section 65(105 ) (zzzzj) of the Act and

are therefore immune to the liability to service tax.”

10.3. He has also relied upon decisions of the Hon’ble Tribunal, Allahabad on
similar issue in the case of M/s GPL Polyfils [2019 (27) GSTL 395], wherein it has
been held that the right of possession, effective control and supervision lies with
recipient of Machine supplied by appellant and accordingly, said supply not coveréd
under supply of tangible goods. The Hon’ble Tribunal further held that mere noﬁ-
payment of VAT would not make supply taxable, there being no such stipulation in
definition of services ibid- while payment of VAT may be conclusive of deemed sale,
its non- payment does not necessarily lead to contrary conclusion. Relevant para is

reproduced below:

4. As regards the supply of Bailing Press Machine to a third party person, we
note that the Lower Authorities have referred to the various clauses of the
agreement establishing that the right of possession shall rest with the user who
would be having overall supervision and effective control of the machines. In
terms of the definition of “Supply of Tangible Goods", the activity would not be
considered as taxable services if the right of possession and effective control of '
the machine is transferred 10 the recipient of the machines. The payment or
nonpayment of VAT is not one of the requisite condition of the definition i6f
Supply of T angible Goods. It is settled law that no condition Service Tax Appeal
No.70840 of 2018-CU[DB] 5 or requirement, which is not a part of the
definition can be introduced by the adjudicator. No doubt the payment of VAT
would establish the transaction Lo be a deemed sale and thus not covered by the
definition but nonpayment by itself does not lead to the contrary, especially
when it stands established from the agreement entered between the parties that
the supply was alongwith possession and effective control of the machines. As
such, we find no reasons [0 confirm the service tax demand of Rs.74,469/-
confirmed for the period 2010-11. Accordingly the same is sel aside alongwith
setting aside of penalty.”

11. Itis also observed that the Commissioner (Appeals) has in the appeal pertaining
to the carlier period of the appellant also examined the issue of classification of ser'v?ice
under Goods Transport Agency Service. He has observed that the appellant has
contended that. the service tax has been paid by ONGC under the category of ‘Goods
Transport Agency Qervice’ under reverse charge mechanism. The appellant has further

argued that they issued log book cum bills which contains all the details of
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transportation. On perusal of the consignment note — cum- log book submitted by the

appellant, he has given a finding that they mentioned contract number, suppliers name,

te and time, mileage covered,

recipient name, Vehicle No. and other details viz., da

place visited, purpose of visit and signature of user and driver. The explanation

-egarding consignment note mentioned under Rule 4B of Service Tax Rules, 2004 is as

under:

‘Explanation - For the purposes of this rule and the second proviso to rule 44,
“consignment note” means a document, issued by a goods transport agency

against the receipt of goods for the purpose of transport of goods by road in a
goods carriage, which is serially numbered, and contains the name of the
consignor and consignee, registration. number of the goods carriage in which
the goods are transported, details of the goods transported, details of the
place of origin and destination, person liable for paying service lax whether
consignor, consignee or the goods transport agency. ;

He has observed that the appellant has supplied tankers to ONGC, who carried out the
activity by using the said tanker as per their requirement of transporting of goods
owned by them. However, the appellant maintained documents i.e. consignment note
cum log book for transporting of goods, by mentioning all required details therein, as
per agreement/contract. Accordingly, he has concluded that‘ the convey note i.c.
consignment note cum log book maintained by the appellant can be termed as
consignment note as per explanation under Rule 4 B of Service Tax Rules. There is

nothing on record to contradict this finding given by the Commissioner (Appeals).

12, Itis observed that the demand in the present case has been made under Section
73(1A) of the Finance Act, 1994 for the period April-2016 to June-20170n same
grounds relied upon in earlier SCN. The demand for earlier period, i.e. for the period
from April-2015 to March-2016 has been decided by the Commissioner (Appeals).
Ahmedabad in favour of the appellant vide Order-In-Abpeal No. AHM-EXCUS-003-
 APP-031-19-20 dated 01.10.2019. There is no change in legal provision as per Show
Cause Notices dated 08.10.2015, 29.02.2016 and 28.03.2018 and in the present SCN.
The adjudicating authority has not given any finding either. Hence, the findings of the
Commissioner (Appeals), Ahmedabad based on the analysis of contracts in question
and relying on judicial pronouncements of Hon’ble High Court as well as of the

Hon’ble Tribunal has binding precedence and has to be followed in the instant case as

well.
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13.  From the discussion made above, [ find that the activity under consideration is
more specifically covered under the category “Goods Transport Agency Service”, as

the activity does not fall within ambit of ‘supply of tangible goods’.

14.  Accordingly, I set aside the impugned order and allow the appeal filed by the
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appellant. The appeal stands disposed of in above terms.

(Anilkumar P.) ; £
Superintendent (Appeals) e it
CGST, Ahmedabad R e
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